I. INTRODUCTION
The purpose of this article is to introduce the reader to the on-going reform of the secured transactions framework in Malawi that seeks to increase access to credit, particularly for small and medium-sized businesses (SMEs). Malawi may become the first jurisdiction in Africa to have a modern and efficient legal framework in place for security interests in personal property.
1
Malawi is a small, landlocked, former British protectorate in Southern Africa with a population of 13.1 million. Its economy was heavily regulated until the 1990's when, politically, multiparty democracy was introduced and, economically, liberalization of various aspects of the economy gained momentum.
2 Malawi is classified as a low-income country with a gross national yearly income (GNI) per capita of USD $320.
3 Malawi's economy is based mostly on agriculture, with almost 80% being subsistence farming.
4 Agricultural commodities such as tobacco, tea, sugar, and edible nuts comprise the bulk of the country's exports, and its imports consist mainly of fuel and consumer goods. The World Bank's statistics of the amount of domestic credit provided to the private sector indicate that in 2010, it represented only 17.8% of Malawi's GDP.
15
This percentage is at par with its African neighbors of Tanzania and Zambia, which are also burdened with the outdated English legal framework for personal property security devices, and which lag behind many other developing countries that have recently undertaken secured transactions reforms.
16
Against the foregoing background, one of the key challenges facing Malawi is the reform of policies, practices, and laws that have demonstrable impacts on access to credit. There is a general consensus that legal and regulatory frameworks relating to secured transactions laws directly impact access to finance for SMEs. 17 It has also been demonstrated that the social benefits accruing from secured transactions reforms likely outweigh the social costs.
18 A preliminary study undertaken by the Government of Malawi on the credit available to SMEs in 2008, entitled SME Credit in Malawi: A Supply Side Study, concludes that a "well defined and enforceable system of property rights is essential for an effective banking system."
19 The study also states that " [e] vidence suggests that as the legal power of a creditor becomes stronger, this causes a direct increase in ratio of private sector credit to GDP."
20 If this reform of the legal system is completed by looking at various international models and best practices, it has the potential to create a credit-friendly environment for private sector enterprises and their lenders.
21
The authors argue that the United Nations Commission on International Trade Law (UNCITRAL) Legislative Guide on Secured Transactions (Guide) is an efficient comparative tool for the reform of the Malawian framework of secured transactions with the prospect of aiding Malawi to achieve significantly Id. In Albania and Kosovo, credit to private sectors represents 38% of GDP. Id. 18 expanded access to credit. 22 The authors question the criticism and arguments that the Guide's similarity to the United States Uniform Commercial Code Article 9 (UCC Article 9) militates against its international acceptance. 23 On the contrary, experiences on the ground in a number of countries, including Honduras, 24 Mexico, 25 Albania, and Kosovo, 26 prove these critics of the Guide and model laws wrong.
Even so, the authors warn against the copy-and-paste type of transplantation of the Guide's recommendations and the future UNCITRAL Model Law, 27 other secured transactions model laws or any other foreign secured transactions legislation. Instead, the authors support a methodical approach to executing a reform based on effectiveness and efficiency of the proposed transplant only after reviewing the various arguments for and against the comparative method in law reform. The methodical approach entails first analyzing the current local legal, credit, and socio-economic frameworks, and second, adjusting the selected model to the local environment. This adjustment should be flexible enough to allow for the development of new credit products tailored to the needs of local businesses of all types (e.g., registered or unregistered companies) and all sizes (e.g., sole proprietors, family-owned companies, or large exporters), as well as the needs of different lenders (e.g., banks, non-financial institutions, sellers, buyers, etc.). If these issues are not taken into account when completing a secured transactions reform, the results can be counter-productive for a country. The authors conclude that the Guide provides a suitable model for Malawi to follow in the reform of its secured transactions framework. Although the Guide is not actually a model law, it does include a set of recommendations and commentaries that could be, after careful adjustment, adapted to fit within any locality, including the Malawian environment. The commentaries are quite extensive and explain not only the preferred approach as set forth in the relevant recommendation, but also other approaches and their advantages and disadvantages.
30 As explained by Bazinas, "the Guide combines the certainty of recommendations with the flexibility of commentary, and can be thus used by States with different legal systems and at different levels of economic development."
31 The flexibility inherent in the Guide undermines the criticism that it is UCC Article 9-centric. This article describes the Malawian reform project, and it could also provide guidance to other countries in sub-Saharan Africa that contemplate enacting secured transactions laws along the lines recommended in the Guide.
32

II. A CRITICAL REVIEW OF THE CURRENT LAWS ON SECURED TRANSACTIONS IN MALAWI
Until the PPSA was enacted, the Malawian framework for secured transactions was governed by English law-based devices, including common law, equity, and English statutes of general application.
33 The characteristic feature of such a framework is the existence of multiple laws that govern individual security devices. 34 The majority of these laws was cut-and-pasted from the English legal system and by now is severely outdated. They are unsupportive of modern financing practices, and the new types of assets that have emerged and command significant collateral value in the 21 st century. As a result, they fail to channel credit to the private sector. For instance, these laws include a requirement that property must be described specifically in a bill of sale.
35
This requirement practically eliminates the possibility for borrowers, such as sole proprietors, to obtain lines of credit secured with any type of collateral that periodically fluctuates. Because of this, how can credit be provided to a shopkeeper who changes its inventory on a daily basis by selling and receiving new supplies? Another significant impediment contained in this framework is the registries for individual security devices. The Malawian registries today still process and store registered documents manually in cabinets. The Malawian legal framework for security devices, as analyzed in detail below, neither addresses the needs of businesses for financing, nor allows local lenders to develop efficient credit products, such as business lines of credit or equipment leases.
A. The Bills of Sale Act
The oldest piece of legislation that provides for a security device in Malawi is the Bills of Sale Act of 1967, which is based on the English Bills of Sale Acts 1878-1882. 36 The Act applies to every bill of sale 37 where the holder (i.e., the creditor) acquires the right to seize any personal chattels specifically referred to in the bill of sale. In other words, the bill of sale creates a fixed security interest over specific personal property. 38 The nature of the security interest, being fixed, also determines the nature of personal property it applies to. In Malawian practice, it is quite common to create a security in the form of a bill of sale over equipment, machinery, or motor vehicles, but not over inventory and accounts receivable.
As a corollary to constituting a fixed security interest, Section 10 of the Act requires that the property be in existence and be clearly identified at the time of the execution of the bill of sale.
39 Failure to specifically describe the property will render the security ineffective against third parties.
40 Similarly, the bill of sale is ineffective against third parties if it describes any property to which the See generally id.
37
Section 2(1) of the Act states that "bill of sale" includes bills of sale, assignments, transfers, declarations of trust without transfers, inventories of goods with receipt thereto attached, or receipts for purchase moneys of goods, and other assurances of personal chattels, and also powers of attorney, authorities or licences to take possession of personal chattels as security for any debt, and also any agreement whether intended or not to be followed by the execution of any other instrument, by which a right in equity to any personal chattels, or to any charge or security thereon, is conferred . . . ." See also Bills of Sale Act (1878) Amendment Act, 1882, 41 & 42 Vict., c. 31, § 4 (Eng.).
38
The Act deems every attornment, agreement or instrument conferring a power of distress as a bill of sale. Malawi Bill of Sales Act 1967, supra note 35, § 2(1).
39
Id. § 10.
40
Id.
grantor did not have an ownership right at the time of execution.
41
This requirement excludes property that the debtor may acquire in the future. In regards to crops, the Act only applies to those crops that were actually growing on the date of the execution of the bill of sale.
42 Accordingly, the bill of sale is practicable only for a limited number of assets that already exist and to which the debtor can clearly demonstrate his ownership right.
The bill of sale is frequently utilized by unincorporated sole proprietors and SMEs that operate with fixed assets. The limitations set forth by the Act are not conducive to facilitating credit to a large segment of individuals and businesses that operate with inventory, accounts receivable, and other fluctuating assets. Accordingly, this device is suitable only for particular types of businesses and transactions, such as a bakery that needs an oven, a small construction company that needs a backhoe, or a restaurant that needs a truck to transport produce. In contrast, it is not suitable for a store that sells groceries or clothing, a farmer that needs seeds that must be planted and grown into a crop, or a manufacturer and supplier of goods to wholesale and retail stores. From the perspective of the majority of Malawian SMEs, the Act is a failure.
The view of Malawian lenders towards the Act is equally negative. They consider the requirement to strictly abide by the formalities as a landmine lurking in the Act. Any failure to comply with the strict requirements results in the bill of sale failing to achieve third party effectiveness.
43 This harsh remedy is the reason lenders typically incur an additional expense to ensure that the instrument has been executed properly. In Patel v. Mandala Ltd., 44 the High Court of Malawi held a bill of sale over a motor vehicle void on the grounds that it did not conform to the Act. The bill of sale was voided since it provided for payment on demand contrary to the language of the prescribed form included in the schedule to the Act. 45 The High Court further held that under Section 16 of the Act, 46 a lender is not entitled to remove goods seized from the debtors' premises without a court
Id. § 11.
42
The Act defines personal chattels as "goods, furniture and other articles capable of complete transfer by delivery, and, when separately assigned or charged, fixtures and growing crops." Id. § 2 (emphasis added). Id.
45
The High Court of Malawi followed the English decision Hetherington v. Groome, (1884) 12 Q.B.D. 789.
46
Section 16 reads, "All personal chattels seized or of which possession is taken under or by virtue of any bill of sale shall remain on the premises where they were so seized or so taken possession of, and shall not be removed or sold until after the expiration of five clear days from the day they were so seized or so taken possession of." Malawi Bill of Sales Act of 1967, supra note 35, § 16.
order before the expiry of five days. 47 The High Court stated that, where the foregoing occurred, the bill of sale was rendered void not only as against third parties, but also between the parties inter se. 48 This holding goes against the basic expectations of a lender and imposes draconian remedies for the violation of certain duties. A violation of a duty should not render a security interest ineffective between the parties. This is a harsh remedy that sets a trap for the lender, whose claim is thus relegated as unsecured and whose rights become vulnerable against third parties, including the insolvency administrator. As a result of the risk of invalidation and the necessary formalities that must be complied with, the increased cost incurred by the lender is passed on to the borrower.
The Act raises a number of other issues within the framework of the Malawian legal system, such as its unclear interplay with the country's Companies Act. The Bills of Sale Act does not apply to secured indentures created by a company registered under the Companies Act.
49 In practice, this interplay of the two acts creates a problem when a sole proprietor or other unincorporated business transforms into an incorporated company and as a result of which, the creditor's security may be rendered ineffective.
50
As a general rule, bills of sale must be registered for the security to become effective against third parties.
51 The Act requires that a bill of sale be registered within fourteen days of the date of execution.
52 Failure to comply with the fourteen-day rule renders the bill of sale invalid. As a condition of registration, a bill of sale is required to be in the statutory form and must clearly set out the consideration for which it was given. Again, the creditor must abide by strict formalities not only in the process of executing a bill of sale, but also in the process of its registration. All registrations have to be effectuated at the central office of the Registrar General in the city of Blantyre by physical delivery of the documents. The registrar is required to maintain an index of the names of the Secured transactions laws generally condition the effectiveness of security interests against third parties on registration or by providing public notice in some other form, such as by delivery of possession to the creditor. grantors of bills of sale, arranged in divisions, so that registrations against grantors with the surname that begins with the same letter are placed in the same division.
53
However, the organization of registrations within each division need not be alphabetical, making it very difficult for searchers to locate particular registrations.
54 In Malawi, many names of individuals are very common, and a single division could easily have hundreds of entries under the letters of "P" or "B." Add to that, the possibility that a bill of sale may have been already executed, but the 14-day window has not yet expired, and the searcher is left with an impossible task to determine the status of property.
Furthermore, where one executes a bill of sale over a motor vehicle, plant, or machinery that is registrable under the Road Traffic Act, 55 the practice is to register the bill of sale under both the Bills of Sale Act and in the Road Traffic Registry. However, no legal rule tells the creditor which of the two is the authoritative registry, and what the effects of registration, or the lack thereof, are on third parties and what their priorities among competing claims are. In addition to the lack of a clear legal rule for creditors in this situation, the Bills of Sale Act also includes a large number of exceptions to the registration requirements, making it impossible for third parties to determine whether the property remains unencumbered.
56
Furthermore, the registration framework under the Act is as defective as the substantive framework. The registration requirements are fraught with formalities and the registry, in the manner it is organized and its registrations indexed, is practically unsearchable. Furthermore, a number of bills of sale are not subject to registration at all, and some property may be subject to double registration with unknown effects on third parties and their priorities. The Act has failed to facilitate credit to unincorporated SMEs for a number of reasons, including the inability to create security interests in property that debtors acquire in the future and in property to which debtors cannot prove their ownership rights. Even many English businesses chose to incorporate to escape the draconian rules of the English Bills of Sale Act, or had to reduce their financing needs to the extent that could be satisfied with title-based security devices.
57
From the Malawian lenders' perspective, the Act is dysfunctional and not conducive to lending due to its strict formality requirements and the relatively easy route for the debtor to avoid the security entirely.
58 Commentators observed that even the English system from which the Malawian Bills of Sale Act was transplanted is "in practical terms [a] little more than an historical footnote."
59 Along these lines, in December 2009, the U.K. Department for Business, Innovation, and Skills published a consultation paper in which it recommended that bills of sale be abolished for consumer lending.
60
B. The Farmers' Stop-Orders Act
The Farmer's Stop-Orders Act applies to assignments of interest in crops by farmers.
61 Such assignments, made in the form of stop orders, are not subject to the Bills of Sale Act.
62 Although some aspects of practical utilization of stop orders resemble security interests, the Farmer's Stop-Orders Act only applies to farmers and agricultural assets.
63 A farmer is defined in Section 2 as a tenant or owner of an agricultural holding who cultivates that holding for profit.
64 The same section also defines a stop order in two ways.
65 First, a stop order means any undertaking entered into by a farmer in which the farmer gives any person, as
58
During a review of secured transactions laws, most financial institutions, particularly banks, made it clear that they regard the Bills of Sale Act as unnecessarily technical and try to avoid using it wherever they can devise an alternative form of financing. These views were expressed during an interview with the National Bank of Id. § 2.
65
security for debt, any right in or over his growing or future crops, or the proceeds thereof.
66 The extension of the stop order to proceeds provides an added benefit to the farmer and the creditor, whose security is thus not restricted to the asset described in the stop order, as is the case of bills of sale.
67 Second, a stop order is defined as an undertaking in which a farmer authorizes any person to pay the proceeds of the farmer's crops to a third party in satisfaction of a debt owed by the farmer to that party.
68
As a matter of practice, Malawian lenders utilize a combination of both methods. The Act allows farmers to create fluctuating security interests over their crops and proceeds, similar to that of floating charges of companies.
In a stop order, the farmer creates a security interest over the crops in favor of a lender. At the same time, the stop order gives instructions to a marketing institution where the farmer sells the crop to make payment to the financial institution. For the second definition of a stop order to become operational, the farmer must know which marketing institution it will sell the crop to. Accordingly, farmers that regularly sell to a marketing institution are more creditworthy than farmers, which have not made any arrangements to sell their crops.
For a stop order to become effective, it must be registered, and those that have not been registered are rendered null and void.
69 Stop orders rank in priority according to the date of their registration.
70 A registered stop order is enforceable even against a person who acquired the crop without actual notice of the existence of such a stop order.
71 Furthermore, the rights of lenders are well protected because a registered stop order cannot be extinguished by any sale, mortgage, or encumbrance of the land on which the crop grows.
The registry for stop orders is centrally located at the office of the Registrar General, and again, one has to physically deliver the documents for registration. The registration requirements are overly onerous, and lenders must deliver the stop order to the office in triplicate.
72 Upon delivery, the registrar signs and dates the stop order, and his signature is deemed to be sufficient evidence of registration.
73 The names of the farmers who have executed stop orders are entered into the index in alphabetical order.
74 In comparison to the bill of sale, the stop order is a much more effective device to access credit, but its availability is limited to farmers.
66
Farmers' Stop-Orders Act, supra note 61, § 2(a).
67
Id. § 2(a)-(b).
68
Id. § 2(b).
69
Id. § 3.
70
Id. § 6.
71
Farmers' Stop-Orders Act, supra note 61, § 9. Farmers' Stop-Orders Act, supra note 61, § 4(2).
74
Farmers' Stop-Order Regulations, supra note 72, reg. 3.
C. The Commercial Credits Act
The Commercial Credits Act was enacted in 1971 primarily to facilitate borrowing by business owners on the security of trading stock.
75 A business proprietor is defined as any person (not being an incorporated company or society) that, as the owner or occupier of any premises, carries on trade or business therein as a retailer or wholesaler.
76 Accordingly, like the Bills of Sale Act and the StopOrders Act, the Commercial Credits Act is specific to the particular type of debtor. Trading assets include goods held for sale in a store, stock in trade, plant and tools used in any trade or business, or any money or "things in action" received in the course of business, but exclude real property and fixtures.
77 The Act thus applies to unincorporated proprietors that operate as wholesalers or retailers. By definition, a significant number of businesses, such as the many Malawian garages that repair cars, are ineligible to create commercial charges under this law.
The Act authorizes a business proprietor, by an instrument in writing, to create a commercial charge in favor of a designated institution on all trading assets belonging to the business. 78 The designated institutions include banks, companies, and statutory bodies authorized specifically by the government. 79 The Registrar General maintains a list of designated institutions and thus not every lender can secure a loan with the charge under this law. Accordingly, the law creates a monopoly for particular types of lenders that are authorized to lend to a particular type of debtors.
Under the Act, the commercial charge may be fixed or floating. 80 The mechanics of the commercial charge are more or less the same as the mechanics of a fixed or floating charge created by an incorporated company under the Companies Act analysed below. Priority, as between commercial charges, is determined by the date of registration.
81 Every commercial charge is required to be registered within seven days from the date of execution.
82 For the registration to be completed, memorandum of the instrument creating the charge, a copy of the charge and prescribed particulars, must be delivered to the registry.
83
The Registrar General maintains a paper-based index of commercial charges organized according to the names of grantors.
84 The index, like that maintained under the Bills of Sale Act, is arranged in divisions, but the individual registrations are not Id.
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Id. § 3(1).
79
Id. § 2.
80
Commercial Credits Act, supra note 75, § 3(2).
81
Id. § 6(2).
82
Id. § 7(1).
83
Commercial Credits Regulations, 1971, reg. 3 (Malawi).
84
Id. reg. 5. organized alphabetically.
85
Practical utilization of the Act is inhibited by its limited scope and the cumbersome requirements for the creation and registration of commercial charges.
D. The Hire-Purchase Act
Another important legislation with respect to financing secured with personal property is the Hire-Purchase Act of 1964.
86 The Act is of limited scope, as it only applies to agreements where the amount does not exceed 3,000 kwacha, which is the equivalent of about seven U.S. dollars! 87 One may surmise that the intention of this limitation was to restrict the Act's applicability to low-value, and probably non-commercial, transactions, whereby individuals acquire primarily household goods on credit.
88 The schedule to the Act specifies the percentage of cash that must be paid before goods are delivered, and the period within which the full purchase price is payable.
89
Section 4 of the Act prescribes formal requirements (e.g., the agreement must indicate the cash price) that if the seller fails to satisfy, will render the reservation of ownership ineffective.
90 In other words, if the agreement does not satisfy the formal requirements, the seller's purported ownership transforms into an unsecured contractual claim to payment that is vulnerable against other creditors and the insolvency trustee. When the seller, under a hire-purchase agreement, has satisfied all the formal requirements, it will be deemed to have retained title and will be assured of absolute priority in the insolvency of the buyer. The goods are not subject to the claims of buyer's creditors because the Hire-Purchase Act of 1964, ch. 48:05 (Malawi). In Section 2 of the Act, "hirepurchase agreement" means-(a) any contract whereby goods are sold subject to the condition that, notwithstanding delivery of the goods, the ownership in such goods shall not pass, except in terms of the contract, and the purchase price is to be paid in two or more installments; (b) any contract which provides for the hiring of goods whereby the hirer has the right-(i) to purchase such goods after two or more instalments have been paid in respect thereof; or (ii) after two or more instalments have been paid in respect thereof, to continue or renew from time to time such hiring at a nominal rental, or to continue or renew from time to time the right to be in possession of the goods, without any further payment or against payment of a nominal amount periodically or otherwise; whether or not the agreement may at any time be terminated by either party or one of the parties; (c) any other contract which has, or contracts which together have, the same import as either or both the contracts defined in paragraph (a) or (b) of this definition, whatever form such contract or contracts may take.
87
Id. § 3. Although this was a reasonable figure in 1971 for consumer transactions, the current exchange rate makes the Act obsolete.
88
Id. The only sections that apply without the limitation of the amount are sections 4, 22, and 23.
89
Id. § 24.
90
Id. § 4.
buyer does not become the owner until the purchase price is paid in full.
91 Since the seller retains ownership, there is no requirement for registration, and third parties may be misled by the ostensible possession of the buyer.
92 Furthermore, upon default, the lender may sell the goods and does not have to account for any surplus to the buyer.
93
These outdated limitations seriously undermine the flexibility and competitiveness of lenders that are not able to develop hirepurchase products specifically tailored to the needs of buyers of goods on credit.
E. The Companies Act
A company incorporated and registered under the Companies Act of 1984 may access credit via debentures or debenture stock. 94 The debentures are securities that may be secured by a charge, or that may be unsecured. Section 86 of the Act applies only to specified charges that include: (a) charges securing the issue of series of debentures; (b) a charge on the uncalled share capital of the company; (c) a charge created or evidenced by an instrument, which, if executed by an individual, would require registration under the Bills of Sale Act or the Farmers Stop-Orders Act; (d) a floating charge on the whole or part of the undertaking or property of the company;
95 (e) a charge on land or any interest in land; (f) a charge of the present or future book debts of the company; (g) a charge on calls made but not paid; (h) a charge on a ship or aircraft, or a share in a ship or aircraft; (i) a charge on goodwill, a copyright, a patent, or trademark of licences granted in respect thereof; and (j) a charge over shares in another corporate body.
96
Other forms of charges that do not fall into any of the foregoing categories are not registrable. Where a charge constitutes security over property requiring registration, and also over other property that does not require registration, the Act applies only to the former, but not the latter.
97 Accordingly, the Act is limited in scope, both in terms of types of borrowers and charges. Similar scope limitations are also characteristic of the other Malawian Acts examined above.
Where a company creates a registrable charge, it has a duty, under Section 86 of the Act, to register both the particulars of the charge and a certified Id. § 89.
copy of the instrument creating the charge with the Registrar of Companies (that is presently the Registrar General) within 28 days of the execution of the charge.
98
The 28-day window to complete a registration effectively creates a secret lien because third parties may not find out about an already created charge that is pending registration. A grace period to register a charge with retroactive effects to the date of execution is also typical of other Malawian laws on secured transactions. The registrar, after due examination of the submitted documents, issues a certificate in respect to any charge registered stating the date of registration and, if applicable, the amount secured. The certificate of registration is conclusive evidence that all requirements under the Act have been complied with. According to Section 89, with respect to charges required to be registered, priority in relation to one another is determined in accordance with the date of registration.
99
In summation, the Companies Act exhibits similar features and deficiencies characteristic of the other Malawian Acts. Its scope is limited to registered companies that may create only specific charges subject to registration. The Companies Registry is operated as a document-registration system, whereby the debtor must submit the required documentation for review by the registrar. Furthermore, the twenty-eight day grace period creates uncertainty for prospective lenders whose charges may be subject to and subordinated to previously executed, but not yet registered, charges.
III. GENERAL PROBLEMS WITH THE LEGAL REGIME FOR SECURED TRANSACTIONS IN MALAWI
The summary of the Malawian legislation reveals a number of deficiencies. First, all the Acts provide complex requirements for the creation and registration of the security devices. Second, the failure to comply with unnecessary and outdated formalities results in the security being avoided and annulled. Third, there is no uniform priority rule, which forces lenders to make difficult decisions. In addition to the statute, lenders must take into account a complex web of case law, and still face the risk of losing their rights to purchasers of their collateral under the Sale of Goods Act.
100
Fourth, the laws apply depending on various criteria, such as the type of property, transaction, or debtor. For examples, the Bills of Sale Act applies only where the debtor is an individual; the Commercial Credit Act applies only when the borrower is a business proprietor; the Farmers Stop-Orders Act applies only when the borrower is a farmer; and the Companies Act applies only when the borrower is registered at the Companies Registry. The multiplicity of applicable Acts also increases the 98 Id.
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Sale of Goods Act, 1967, ch. 48:01 (Malawi), available at http://www.malawilii.org/mw/legislation/consolidated-act/4801. monitoring cost of the lender to ensure that the borrower does not change its status, which might result in the application of a different Act.
More similarities among the acts are evident in the registration process. Each act requires that, in addition to entering relevant particulars and identifying the parties and amount secured, a document evidencing the transactions, which may be prescribed, as in the Bills of Sale Act, or not, as in a floating charge under the Companies Act, must be submitted for registration. The registration system is an administrative challenge and the procedures are highly inefficient. The registrars not only manually enter information into indexes, but also scrutinize volumes of documents to ensure conformity with the relevant act.
101 Manual archiving of actual documents is another burden that the registries face. All these challenges contribute to an inefficient legal framework and the resulting cumbersome and costly practice of secured transactions in Malawi. It is noteworthy that all these Acts provide for similar requirements with respect to the creation, registration, effects of registration, and non-registration of security devices. All security devices are registrable at different registries that operate under similar document-registration procedures. These similarities raise a question as to the need of multiple acts to govern almost identical security devices.
This multiplicity of laws results in legal complexity, which was one of the reasons why the original UCC Article 9 replaced the individual statutes governing different security devices, such as conditional sales and factoring of accounts.
102 The Guide embraces this functional approach to secured transactions that is characteristic not only of UCC Article 9, but also of the provincial Personal Property Security Acts in Canada, the Australian, and New Zealand Personal Property Securities Acts, as well as a number of model laws and international conventions, including the Organization of American States' Inter-American Model Law on Secured Transactions and the United Nations Convention on the Assignment of Receivables in International Trade.
103
Under the functional approach, all devices that purport to secure an obligation are characterized as security interests subject to a uniform set of rules that provide for their creation, perfection, registration, and enforcement. Unifying the labels for the individual devices under the functional concept of security interest allows for a straightforward rule of priority.
104
The foregoing assessment meshes well with other empirical studies on access to finance in Malawi. The Malawi Investment Climate Assessment found that the problem of access to and cost of finance may be a result of "problems in the business environment related to financial sector development-such as the lack of a credit information registry, strong collateral laws, and electronic collateral registries-that prevent even better performing and more transparent firms from having access to financing and reduce overall economic growth."
105
The Malawian legal framework for security devices is scattered among multiple Acts that apply to different types of debtors, property, and transactions, although their underlying function is the same-to secure credit. The framework is not only fragmented, but it is also outdated, as illustrated by the inefficiencies of the registry offices. Such a framework is not conducive to asset-based lending, and it is in urgent need of reform. While this section attempted to justify the need for a reform, the following section attempts to provide some guidance on the execution of such a reform.
IV. COMPARATIVE SEARCH FOR LEGISLATIVE SOLUTIONS TO SECURED TRANSACTIONS IN MALAWI
What should Malawi do to correct the deficiencies in its current legal framework for security devices? Two approaches come to mind: 1) engage in a tedious process of fixing the individual Acts and bring them to the standards of the 21 st century; or 2) overhaul the legal framework in its entirety by replacing it with a modern statute.
106 The first approach would preserve the status quo, where the lender must first properly classify the debtor and collateral, and then apply the relevant law. Accordingly, the lender would still need to determine whether the debtor is an unincorporated business or a registered company, and whether the property offered as collateral is a vehicle, fixture, crop, etc. The lender will also still need to closely monitor the debtor to ensure that it does not change its type, such as by incorporation, or transform some of its collateral, taking it outside of the scope of the originally applied Act. This relative complexity in the initial assessment and subsequent monitoring entails a cost that would be ultimately shifted on to the debtor. The second approach entails the enactment of an Act that would apply to all security devices irrespective of the nature of the debtor and personal property. This approach would reduce the legal complexity and cost of credit, and it has become the centrepiece of many reforms.
107 A new law that brings all security devices under a single functional framework would create certainty, simplicity, and predictability. The functional approach is also the hallmark of the Guide. creating such a functional framework. The authors argue below that the best approach would be to look to other jurisdictions that have undertaken a similar transformation, or to model laws, and adjust the chosen model to the local environment. In this process, foreign concepts and institutions should not be imported as such or merely transplanted.
109 Given the Anglophone common law legal tradition inherited in Malawi, the country should be looking to the systems or models that are based on a similar legal tradition. This approach would entail transplanting and modifying an existing secured transactions law, model law, or the Guide itself, which is legal tradition-neutral and "seeks to rise above differences among legal regimes."
110
Zweigert and Kotz developed the theory that legal texts, institutions, and legislative solutions can be transferred from one jurisdiction to another.
111 In the process of transfer, the key test is functionality. The test of functionality provides that if a "legal transplant" can effectively and efficiently serve the needs of, and be useful to, the receiving system, its origin is irrelevant. Transplanting a model law or recommendations contained in a guide produced by an international body should already be stripped of the national doctrinal overtones. In the process of transplanting, it is critical to identify the problem that the receiving system seeks to address and do so "without reference to the concepts of [any] legal system."
114 Professor Xanthaki argued that in developing legislative solutions, "effectiveness is the platform for transferability of laws, institutions and legislative solutions."
115
Sir Kahn-Freund, professor of comparative law at University of Oxford, recognized the uses of "foreign patterns" of law in legal reform to promote economic change "which foreign law is designed either to express or produce."
116 At the same time, he cautioned that this is also one area where the problem of transplantation arises with the possibility of a rejection of 117 Sir Kahn-Freund advised that transplants can only be useful if the context of the receiving legal system has been fully taken into account.
118
Arguments have been advanced suggesting the impossibility of the transfer of legislative solutions. It has been argued that each legal system is a product of a particular culture, therefore resulting in "autonomous epistemological clusters," and making it impossible to effectively transplant legal solutions, or indeed come up with legal models of wider application.
119 The argument has also been advanced that legal transplants can become "legal irritants," resulting in an "evolutionary dynamic" in the receiving legal system and "trigger[ing] a whole series of new and unexpected events."
120 Professor Gillespie, an expert on legal transplantation in East Asia, went so far as to rule out the possibility of modeling "legal transplantation determinatively" in commercial law reform with extant theories of legal transplantation.
121
In the context of transplanting secured transactions laws, one needs to understand the credit market context. In other words, who are the constituents upon whom the framework will be transplanted?
The credit market is becoming increasingly multinational. 122 Foreign banks acquire local lenders or lend directly across the borders. Large industrial conglomerates establish their presence in developing economies and finance the economies' suppliers, sellers, and dealers of equipment and lease a variety of assets to local businesses. Foreign buyers and consumers of commodities finance their production and delivery. Local SMEs gradually connect to these networks and supply-chains, becoming an integral part of its process. Would a law transplanted from a system where many of these players already operate be harmful to growth, become a legal irritant, or otherwise impair local culture? The arguments about the effect on legal culture have tended to emanate from frontloaded definitions rather than neutral referents. For instance, Legrand, professor of comparative law at Université Panthéon-Sorbonne in France, defines legal culture as normative precepts of an "interpretive community" that relate to the identity of the community. 123 This excludes any possibility of the transfer of legislative solutions. The problem with Legrand's definition is that it assumes, erroneously, that legal culture means "national legal culture" and that it is something immutable.
124 However, this is not necessarily the case. Legal culture may change and be spread over a much wider area than a nation-state. Furthermore, experience suggests that using ideas from other jurisdictions, legislative guides, or model laws is a very useful approach in setting up the infrastructure necessary for a legal culture associated with a market economy.
125
It is doubtful whether the Euro-centered debate on comparative transplants is of any value to law reform in former British protectorates and colonies, such as Malawi. The only arguments that may be relevant are those advanced by Gillespie. However, by approaching the debate through the prism of the arguments that have arisen largely in the context of European private law, it falls short of useful advice for secured transactions law reform in Anglophone sub-Saharan Africa. In assessing the usefulness and need of a reform, the most important factor should be effectiveness as measured by the extent to which lending increases.
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In the authors' opinion, the possibility of transplants is timely, particularly in the reform of secured transactions laws.
127
Yet, transplanting a law entails different procedures than transplanting a secured transactions framework. Both authors have been involved in such transplants. In their experience, for the transplant to work, it must be accompanied by a number of other activities and it must include the relevant stakeholders in the transplanting process. This transplanting process involves modification, deletion, and addition of many provisions from the transplanted text. Transplantation also involves outreach to the community, training of lenders, borrowers, and lawyers, modification of related statutes and regulations, such as those that require banks to maintain certain reserves against secured loans, and others. Accordingly, in the context of secured transactions, transplanting entails much more than simply enacting a law of a foreign jurisdiction.
In the context of secured transactions reform, arguments have been advanced by McComarck, professor of international business law at the University of Leeds, that because of the closeness of the Guide to UCC 9, there is a risk of rejection of the Guide as providing solutions for legislative reform.
128
While the origin of a legislative solution may have some bearing on its reception in a legal system, the most operative cause to the decision of adopting solutions is the need and usefulness to the receiving legal system. In any case, the statements of the problems and solutions that the Guide seeks to advance are sufficiently flexible so that one can conclude that they no longer resemble "the national doctrinal overtones" of UCC Article 9. The Canadian, New Zealand, and Australian Personal Property Security Acts (PPSA) all exhibit a high degree of closeness to the Guide, perhaps more so than UCC Article 9. It should not be forgotten that the preeminence of the UCC Article 9 approach was its initial appeal to the individual states that had previously operated in a scattered legal framework with a multiplicity of laws regulating individual security devices, such as conditional sales, as much so as is the case currently in Malawi.
129
Furthermore, Professor McCormack's critique of the Guide is centered around its proximity to UCC Article 9 without actually evaluating its impact on the credit market and overall economy of the United States. Its impact has been particularly positive on SMEs that operate as sole proprietors, as illustrated by surveys of filings in a number of states, including Illinois, Indiana, Texas, and Utah, which indicate that about 50% of all filings are made against individual debtors.
130 This number excludes purchase money loans secured with consumer goods that are perfected automatically, consumer loans secured with motor vehicles that are perfected subject to certificate of title statutes, non-possessory security interests taken in household goods that are rendered unenforceable by federal law, and tax liens filed against individuals. These simple mathematics lead to the conclusion that about 50% of all secured loans under UCC Article 9 are made to individuals who operate a business either in the form of a sole proprietorship or informal unregistered partnership. This is the kind of potential borrower who is struggling to obtain credit in Malawi. The argument that the failure of the Guide is due to its proximity to UCC Article 9 is therefore not supported by the day-to-day financing practices and the potential economic impact.
V. FINAL REMARKS
The effectiveness and impact of a secured transactions reform is measured by the extent to which all types of borrowers gain access to credit and at reasonable rates of interest. Credit will become more available only when the rights of lenders are adequately protected in and outside of insolvency. The cost of credit will be reduced if the onerous, previously existing requirements on the creation of security interests and their registration are eliminated. All of these aspects should be addressed in the secured transactions law. However, the enactment of a functional law is just one step toward creating a credit-friendly environment. Training of lenders, businesses, and other relevant stakeholders on best practices of asset-based lending is another critical component of a reform.
131
In the reform of a secured transactions framework, adequate attention must be paid to the process of transplanting, as well as to the transplanted product itself.
132 Failures in the process of transplanting a law and executing the overall reform may have disastrous consequences. 133 The availability of a model law or legislative guide is just one aspect of the process of the legislative reform. As a first step, an adequate model must be selected. The test of functionality is critical in the selection process and requires that a law only be transplanted if it has the potential of real impact on the local credit market as experienced in the host economy. The second step entails the adaptation of the selected model to the local environment. Attention to local culture in a wider socio-economic context and the necessary adaptation of the model are critical.
Malawi had subjected a number of models to the test of functionality and set out on the path of reforming its secured transactions framework with the assistance of the IFC. A local drafting committee was formed in the fall of 2010 that prepared an initial draft secured transactions law-the Personal Property Security Bill-based on the New Zealand PPSA.
134
This choice was made deliberately as a reaction to the earlier study of the Malawian credit framework that had identified deficiencies in the Malawian secured transactions framework and its inability to channel credit to the private sector. However, the New Zealand PPSA was not "transplanted" as a piece of legislation ready for immediate enactment. Rather, it was refined and attuned by the drafting committee to the local credit practices as well as to the cultural and socio-economic environment. This refinement process involved a close examination of the Guide and incorporation of a number of its recommendations. Once the recommendations of the Guide are converted into a model law, other countries wishing to reform their secured transactions law will be able to directly utilize the model law.
The Malawian drafting committee included public and private sector representatives, academics, policy-makers, and IFC consultants that merely
